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Service in a Foreign Army and Related Factual Basis of
Criminal Offences in the Interwar Czechoslovak Criminal Law*

Stuzba w obcym wojsku i zwiazane z nig przestgpstwa w czechostowackim prawie
karnym okresu miedzywojennego

Generally speaking, the issue of service in a foreign army (whether legal or
illegal) has probably accompanied mankind since the beginning of its organization.
The emphasis on it is then further being put with the establishment of states. During
the Middle Ages — especially from the 14™ to the 16" centuries — the Czechs were
among the sought-after mercenaries operating in the entire Europe, literally from
the Baltic to Italy and from England to the Black Sea. However, Czech warriors
were also active in the service of foreign states in more recent times and continue
to be so to this day. The participation of Czechoslovak volunteers in the Spanish
Civil War in the ranks of International Brigades (Brigadas Internacionales) or,
a bit later, in a number of different armies, especially British, French and Polish,
during World War II is well known. The departure of the Czechoslovak Brigade
to Israel during the Israeli War of Independence is less known. Like many others,
Czechs participated in many conflicts around the world in the ranks of the French
Foreign Legion (Légion étrangere), in which they continue to serve to this day.

*The article was created as a part of the grant project of the University of West Bohemia no.
SGS-2023-012 “Law in the Course of Time 4, which is being solved at the Department of Legal
History, Faculty of Law, University of West Bohemia.
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Currently, Czech volunteers can also be found on the Ukrainian battlefield. In
a number of cases their service has been duly legalised, in many other cases they
have committed and are committing crimes by serving in foreign armies, for
which some of them have been prosecuted and in some cases even convicted.

Despite the undoubtedly interesting historical development of the legal regulation
of foreign military service, the following text focuses on the more recent period.
In particular, we focus factually on the development of the legal regulation of three
closely related offences. These are service in a foreign army, service in an enemy
army and recruitment into foreign military service. Subsequently, the application
of these regulations in practice will also be mentioned. Due to the maximum scope
of the article, we focus on the development of this issue from the establishment of
Czechoslovakia to the beginning of the period of unfreedom in 1938.

The existing legal order was adopted after the establishment of the Czechoslovak
Republicin 1918!. For the Czech lands, which until then had been part of Cisleithania,
the Military Criminal Code on Felonies and Misdemeanours of 18552 was adopted
in addition to the Civil Criminal Code of 18523; both, of course, in their current at
the time versions. Regarding the criminal offence of desertion, the Military Criminal
Code mentioned in § 186 the punishability of foreign military or civil service
acceptance by those who had been captured by enemies or had not returned from
leave abroad®. Perpetrators could be, depending on other circumstances, sentenced
to the death penalty — hanging (§ 191), heavy jail imprisonment from 5 to 10 years
or imprisonment from 3 to 5 years (§ 196). The regulation originally applied only

' See Article 2 of the Act no. 11/1918 Sb. z. a n., On the Establishment of an Independent
Czechoslovak State. On the territory of the newly established state, three (later two) legal orders
were in force: the Austrian (Cisleithanian) one in the Czech land and the Moravian-Silesian land;
the Hungarian (Transleithanian) one in the Slovak land and in the Carpatho-Ukrainian land; and
until 1 May 1921 the German one in Hlu¢insko region as well. In detail, see L. Vojacek, Prvni
Ceskoslovensky zdakon. Pokus o opozdény komentar, Praha 2018, especially pp. 157-184. Regarding
the criminal law, the newest overview was created by V. Knoll and T. Pezl (Continuity and Discon-
tinuity of Czechoslovak Interwar Law: Basic Introduction of the Topic with an Example of Criminal
Law, “Krakowskie Studia z Historii Panstwa i Prawa” 2022, vol. 15(2), passim).

2 Actno. 19/1855 RGBI., Militér-Strafgesetz tiber Verbrechen und Vergehen.

* Actno. 117/1852 RGBI., Strafgesetz iiber Verbrechen, Vergehen und Uebertretungen.

4§ 188 of the Act no. 19/1855 t. z., Military Criminal Act on Crimes and Offences:
“Dustojnici povazuji se kromé ptipadd v § 186 uvedenych za usvédcené z timyslu, vyhnouti se na
vzdy vojenské sluzbé&, kdyz svij pluk, sbor nebo své docasné uréené nebo pobytné misto svémocné
a tajné, nebo pod nepravou zdminkou opustili, nebo kdyz v pfipade své dovolené v tuzemsku dva
mésice, nebo v cizozemsku Ctyii mésice ptes cas dovolené se zdrzeli, potom v kazdém z téchto
piipadl vefejnym vyzvanim tfikrate byli obeslani a také na toto obeslani behem stanovené lhuty ani
se nedostavili, ani odivodnéné piekazky svého ndvratu neprokazali. Zanechani nebo zaslani zZadosti
neb upisu o vzdani se sluzby bez vydaného o tom vyssiho povoleni k vystoupeni, ne¢ini zadného
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to persons who had taken the military oath’. However, these provisions containing
statutory accompanying rules should have ceased to apply as early as 1914 in
connection with the entry into force of the Military Criminal Procedure Code of
1912, which introduced a free evaluation of evidence®. The Conscription Act of
1912 and the related conscription regulations did not contain provisions concerning
the entry of citizens into foreign military service, except for the prohibition for
inactive men, more precisely for military reservists’. That is why the regulation
in Czechoslovakia was amended in 1920 by the newly issued Conscription Act of
1920, which explicitly stipulated that permission for Czechoslovak citizens to enter
foreign military service could be granted by the President of the Republic at the
request of the Minister of National Defence®. Another change brought about by the
new Conscription Act was that military offences could now be committed not only
by persons who had taken the military oath, but also by persons who had been part
of the Czechoslovak military (defence forces) in general, e.g. gendarmerie officers’.
Unauthorised entry into foreign military service was associated with the loss of rank
and loss of entitlement to retirement pay, injury allowance and war allowance under
other regulations. Non-commissioned officers were also threatened with the loss of
rank. However, given the absence of a penalty in the Conscription Act, the offence
was probably only punishable under Ordinance no. 198/1857 Coll., On the General
Level of Punishment, under which the offender was liable to a fine of between 2 and

5 §§195-196 of the Act no. 19/1855 . z.: “§ 195 Kterak se trestaji uprchlici: a) Trestem smrti.
Uprchlik, ktery vstoupil do vale¢nych sluzeb u nepfitele nebo v tomto imysl zb¢hl, avsak jesté diive,
nez-li ptesel k nepfiteli, byl zadrzen nebo pozdéji dopaden, budiz potrestdn smrti provazem. § 196
Potrestani uprchlikti: V téchto piipadech nastoupiti ma misto trestu smrti zastielenim jako trest
tfi- az pétilety zalat, ktery vSak, kdyZ toliko okolnosti v odstavci d) predeslého paragrafu uvedené
trest smrti vylucuji, 1ze az na desitilety zalaf zvysiti; misto trestu smrti provazem, stanovené¢ho
v piipade § 191 uznano bud’ na tézky zalai od péti do desiti let”.

§ That is stated in J. Lepsik, J. Benes, Vojenské trestni zdkony Ceskoslovenské republiky,
Praha 1931, p. 191, § 186, footnote 1.

7 I. Vorel, Branny zdkon republiky Ceskoslovenské s brannymi piedpisy a jinymi zdkony
a vladnimi narizenimi tykajicimi se branné povinnosti, Praha 1924, p. 50, footnote 1.

8 §60oftheActno. 139/1920 Sb. z.an., Conscription Law ofthe Czechoslovak Republic: “Vstup
Ceskoslovenskych piislusnikti do cizich vojenskych sluzeb: Povoleni ke vstupu ceskoslovenskych
statnich piislusnikd do vojenskych sluzeb ciziho statu udili president republiky Ceskoslovenské na
navrh ministra narodni obrany”. Cf. Chamber of Deputies Parliament of the Czech Republic, Digital
Repository, Joint Czech-Slovak Digital Parliamentary Library, Czechoslovak National Assembly
1918-1920, Chamber of Deputies, Explanatory Report on the Outline of the Czechoslovak
Conscription Act, print no. 2176, https://www.psp.cz/eknih/1918ns/ps/tisky/t2176_03.htm (access:
15.09.2023). Regarding the evolution of legal regulation of Czechoslovak cizitenship, see e.g.
J. Cerny, M. Valasek, Ceské statni obcanstvi. Uceleny vyklad prévnich predpisit upravujicich statni
obcanstvi Ceské republiky v ndvaznosti na statni obéanstvi CSR, CSSR a CSFR, Praha 1996.

® § 142 of the Act no. 19/1855 . z., as amended by § 1 of the Actno. 9/1918 Sb. z. an., Amen-
ding the Military Criminal Code and the Military Criminal Procedure Code. See J. Kallab, Trestni
pravo hmotné platné v zemi ceské a moravskoslezské. Cast obecnd i zvlastni, Praha 1935, p. 180.
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200 crowns or imprisonment from 6 to 14 days'. Therefore, in 1927, a sanction
was added to the Conscription Act for service in a foreign army, for which, unless
the offence was more severely punishable, a fine of between 20 and 1,000 crowns
was imposed as a misdemeanour'!. Military treason in the form of service in the
enemy army was considered a more serious offence'?. It was not even possible
to issue a permit for such a service. The detailed conditions for submitting an
application for a permit to serve in a foreign army and the process of its processing
were regulated by a government implementing regulation. Among the requirements
of the application was a confirmation from the competent authority of the foreign
state that the applicant would be accepted for military service if the permit was
issued. The Ministry of Defence could, if necessary, consult the Ministries of the
Interior and Foreign Affairs on the application. This implies that the application
was considered not only from a purely military point of view but also from a civil
security and international political one. If nothing prevented its processing and if
it was worthy of consideration, it was submitted with a proposal for approval to
the President of the Republic. Otherwise, the Ministry rejected it. The permission
to join foreign military services was valid for three months, after which it expired.
During the period of authorised foreign military service, the person concerned was
exempted from performing conscription in Czechoslovakia'®. Subsequently, the
amended conscription regulations added, among other things, a rule according to
which the permit expired when a state in whose service the citizen was serving
entered into a state of war with Czechoslovakia or with allied states or states towards
which Czechoslovakia maintained neutrality'.

0 J. Vorel, Branny zékon republiky Ceskoslovenské s brannymi piedpisy..., pp. 50-51,
footnote 5; idem, Branny zdkon republiky Ceskoslovenské (ve znéni novely z roku 1927) s brannymi
predpisy a jinymi zakony a viladnimi narizenimi tykajicimi se branné povinnosti, Praha 1927,
pp. 4546, footnote 4.

1§ 40 of the Act no. 139/1920 Sb. z. a n., as amended by § 10 subsection XXI of the Act
no. 53/1927 Sb. z. a n., On the Annual Contingent of Conscripts, on the Replacement Reserve and
on Certain Amendments to the Conscription Act: “Opominuti pfedepsaného hlaSeni a nedovoleny
vstup do cizich vojenskych sluzeb: (1) Osoby, uvedené v § 32, bodu 1., 2., 4., 5. a 6., které opome-
nou se hlasiti podle ustanoveni a toto opomenuti dostatecné neospravedIni, budou potrestany pro
prestupek trestem na penézich od 20 K¢ do 1000 K¢. (2) Stejné se trestd, neni-li ¢in ptisnéji trestny,
kdo bez povoleni uvedené¢ho v § 6 vstoupi do cizich vojenskych sluzeb nebo v nich setrvd”. See
J. Vorel, Branny zdkon republiky Ceskoslovenské (ve znéni novely z roku 1927) s brannymi piedpi-
Sy..., pp. 45-46; J. Lepsik, J. Benes, op. cit., pp. 824-825.

12 J. Lepsik, J. Benes, op. cit., pp. 825, note 5.

13§ 5 of the Regulation of the Government of the Czechoslovak Republic no. 269/1920 Sb.
z. an., implementing the Conscription Act of the Czechoslovak Republic of 19 March 1920, no. 193
Sb. z. a n.; J. Vorel, Branny zdkon republiky Ceskoslovenské s brannymi predpisy ..., pp. 48-51.

14§ 5 of the Regulation of the Government of the Czechoslovak Republic no. 141/1927 Sb. z.
a n., issuing new conscription regulations; J. Vorel, Branny zdkon republiky Ceskoslovenské (ve zné-
ni novely z roku 1927) s brannymi predpisy..., pp. 101-105.
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As far as civilian regulation is concerned, the service in a foreign army, or in an
enemy army, was dealt with by the adopted Criminal Code under the crime of high
treason'. Various forms of participation were also punishable'®. The perpetrators
faced the death penalty or, in the case of less serious participation, heavy jail
imprisonment from 10 to 20 years or life imprisonment. The perpetrators were
liable for the damage caused with all their property!’. The regulation was changed
by the Act on the Protection of the Republic, issued in 1923, according to which
a Czechoslovak citizen who served in the enemy army during war was to be
punished with heavy jail imprisonment from 3 to 5 years, and in a qualified case
of particularly aggravating circumstances with heavy jail imprisonment from 5 to
20 years or life imprisonment'®. The wide range of penalties was justified by the
fact that, although the act of an individual did not usually have much effect on
the outcome of a war, the rendering of services by an outstanding military leader
could”. In assessing the offence, it was irrelevant whether the perpetrator had
entered the service during war or remained in it after its outbreak®. The crime
could be committed only during wartime and for the benefit of the enemy. Wartime
was a time associated with mobilisation. It began with its declaration and lasted
until the date fixed by the demobilisation decree or until the end of the two months
period elapsed after the decree was issued?!. Service in the enemy army did not
have to be only military; it could, e.g., be medical as well*.

15§ 58, letter ¢) of the Act no. 117/1852 f. z., Criminal Act on Crimes, Offences and Misde-
meanours. Cf.,, e.g., Chamber of Deputies Parliament of the Czech Republic, Digital Repository,
Joint Czech-Slovak Digital Parliamentary Library, Czechoslovak National Assembly 1920-1925,
Chamber of Deputies, Report of the Constitutional-Legal Committee on the Government Bill (Print
3996) on the Protection of the Republic, print no. 4021, https://www.psp.cz/eknih/1920ns/ps/tisky/
t4021 03.htm (access: 16.09.2023).

16 §§ 59-61 of the Act no. 117/1852 1. z.

17§ 59 of the Act no. 117/1852 ¥. z.

18§ 6 of the Act no. 50/1923 Sb. z. a n., On the Protection of the Republic: “Vojenska zrada:
(...) ptislusnik republiky, ktery za valky kona sluzbu v nepfatelském vojsku, trestd se za zloc¢in
tézkym zalafem od tii do péti let, za okolnosti zvlaste ptit€zujicich tézkym zaldfem od péti do dva-
ceti let nebo na dozivoti”.

19 Chamber of Deputies Parliament of the Czech Republic, Digital Repository, Joint Czech-
-Slovak Digital Parliamentary Library, Czechoslovak National Assembly 1920-1925, Chamber of
Deputies, op. cit.; J. Lepsik, Zakon na ochranu republiky s ditvodovou zpravou, Praha 1923, p. 37.

2 A. Milota, Ucebnice obojiho prdava trestniho platného v Ceskoslovenské republice. Prdavo
hmotné, Krométiz 1926, p. 77; A. Miticka, Trestni prdavo hmotné. Cast obecnd i zvlditni, Praha
1934, p. 206.

21§ 39 subsection 3 of the Act no. 50/1923 Sb. z. a n.: “Doba vale¢na pocina se dnem, kdy
demobilisace podle demobilisa¢ni vyhlaSky ma byti skoncena, a neni-li v ni uveden takovy den,
uplynutim dvou mésicti ode dne této vyhlasky”. See J. Lepsik, op. cit., p. 38; A. Milota, op. cit.,
p- 77; A. Miticka, Trestni pravo hmotné..., p. 206.

22 J. Kallab, op. cit., p. 143.
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The recruitment into foreign military forces was dealt with in the adopted
Military Criminal Code of 1855, which considered the illegal recruitment
of troops as a crime against the war power of the state*. It was understood as
hiring of men who belonged to the army or its accompaniment for other than
Czechoslovak war service, and hiring of men bound by oath to the Czechoslovak
state to settle in a foreign country. It also included kidnapping of people for
any of these purposes?. In the first two cases, the perpetrator faced a sentence
of imprisonment from 1 to 5 years. If he repeated or continued the offence or
committed it during a time of threat to the peace, he was threatened with heavy
jail imprisonment from 5 to 10 years. In the case of kidnapping people under
similar aggravating circumstances, the penalty was heavy imprisonment from
10 to 20 years. If the crime was committed during wartime, the punishment was
death by hanging. If it was committed during war for the benefit of another, but
not enemy power, the penalty in the first two cases was heavy jail imprisonment
from 5 to 10 years, and in the case of kidnapping people from 10 to 20 years®. The
attempt, aid and abetment of illegal recruitment of troops were also punishable®.
The Civil Criminal Code of 1852 punished for the crime of illegal recruitment
those who, without special permission of the government, recruited anyone for
the army of a foreign state or members of the army even just to settle in a foreign
state. In addition, it also included cases of kidnapping people for any of these
purposes. Military courts were competent to hear the cases?’.

2§ 304 of the Act no. 19/1855 t. z.: “O zlo€inech proti vale¢né moci statu. Za zlo¢iny proti
valetné moci statu povazuje se: 1. nedovolené najimani (...)”. See A. Mitic¢ka, Rakouské trestni
pravo hmotné cast zvlastni, [Praha] 1912, p. 50.

2§ 306 of the Act no. 19/1855 ¥. z., as amended by the Act no. 449/1919 Sb. z. an., On Legal
Protection of the Czechoslovak Republic: “Nedovolené najimani vojska. Zlo¢inem nedovoleného
najimani vojska se provini: a) kdo ve vlastnim staté kohokoliv nebo v cizi zemi v oblasti, v niz je
Ceskoslovenské vojsko postaveno, muze, ktery nalezi k vojsku nebo k jeho privodu, najima pro jiné
valecné sluzby nez pro ¢eskoslovenské nebo pro sluzbu ve zbrani u vzbouiené strany; b) kdo muze,
ktery je v tomto staté ptisahou vazan, najima tfeba jen k tomu, aby se v cizi zemi usadil; ¢) kdo
se dopusti loupeze lidi k tomu konci, aby jinému nez ceskoslovenskému vojsku ptfivedl brance
nebo povstalciim spolubojovnika, nebo cizimu statu jako osadnika muze, ktery je k ceskoslovenské
vojenské sluzbé ptisahou zavazan”. See J. Lepsik, J. Benes, op. cit., p. 295.

2 §§ 307-309 of the Act no. 19/1855 . z.; J. Lepsik, J. Benes, op. cit., pp. 296-297.

% In detail, see §§ 310-312 of the Act no. 19/1855 t. z.; J. Lepsik, J. Benes, op. cit.,
pp- 297-299.

27§ 92 of the Act no. 117/1852 t. z.: “Jak se nalozi s témi, kdo neopravnéné verbuji: Kdo,
nemaje k tomu povoleni zvlastniho od vlady, do jiné sluzby vojenské, nezli ceskoslovenské, lid
verbuje, nebo kdo v ¢as valky verbuje vojaky neb muzstvo sluzebné, k vojsku nalezité, i tieba jen
proto, aby se osadili v cizich zemich, anebo kdo se takového ¢asu dopusti kradeni lidi, aby vojsku
jinému, nezli Ceskoslovenskému, pfivedl rekruty, nebo cizimu statu osoby k vojsku nélezité za osad-
niky, dopusti se nedovolené¢ho verbovani, a vySetfovan i potrestan bude od soudti vojenskych podlé
predpist zvlastnich o tom vydanych”. See A. Mificka, Rakouské trestni pravo..., p. 50.
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These military and civilian criminal regulations were abolished in 1923
by the Act on the Protection of the Republic, which brought a new unified
regulation of the crime of illegal recruitment. The factual basis of the offence
was rather narrowed compared to the previous regulation. It continued to impose
punishment on anyone who, without the permission of the government, recruited
a Czechoslovak citizen for military service of a foreign power or who facilitated
such recruitment. The perpetrator was threatened with imprisonment from 6
months to 5 years®™. However, if the offence was committed during wartime,
harsher penalties under the existing Military Criminal Code remained in effect for
military offenders. Military courts were competent to try these?. The regulation
also applied to cases where the perpetrator committed the recruitment in a foreign
country provided that he himself was a Czechoslovak citizen*’. The crime could
have also been committed outside wartime and for the benefit of any foreign
state®’. This was subsequently changed by the Act on National Defence of 1936,
which repealed the relevant provisions of the Act on the Protection of the Republic.
It made recruitment and its mediation punishable not only for the military service
for the foreign power, but newly also explicitly for the service in a foreign armed
or militarily organised corps, association or group. The penalty was set at the
same level as in the Act on the Protection of the Republic. The stricter penalty
rates under the Military Criminal Code for offences committed during wartime
were also retained®. This factual basis of criminal offence was included in the
Act on National Defence because it was factually related to the matter regulated
therein and also because it should not have been included in the forthcoming new
Criminal Code due to systematic reasons*.

28§ 22 of the Act no. 50/1923 Sb. z. a n.: “Nedovolené najimani vojska: Kdo bez dovoleni
vlady najima piislusnika republiky pro vojenskou sluzbu cizi moci nebo kdo najimani takové zpro-
stiedkuje, tresta se za zloCin zalafem od Sesti méesict do péti let”.

2§37 of the Act no. 50/1923 Sb. z. an.: “Stihani osob vojenskych. Ustanoveni tohoto zékona
plati také pro osoby podfizené vojenské soudni pravomoci. Pro ¢iny spachané za valky ztstavaji
v platnosti pfisnéjsi trestni sazby stanovené trestnimi zékony vojenskymi (...)”. See also § 41 sub-
section 3 ¢. IV of the same statute; J. Lepsik, op. cit., pp. 130-132, 136-137; J. Lepsik, J. Benes,
op. cit., pp. 296-299.

30 Cf. § 38 of the Act no. 50/1923 Sb. z. a n. See J. Lepsik, op. cit., pp. 90, 133.

3 AL Miticka, Trestni pravo hmotné..., p. 207.

32§ 176 of the Act no. 131/1936 Sb. z. a n., On Defense of the State: “Nedovolené najimani
vojska: Kdo bez dovoleni vlady najima piislusnika republiky pro vojenskou sluzbu cizi moci nebo
pro sluzbu v cizim ozbrojeném nebo na vojensky zplisob organisovaném sboru, spolku nebo skupi-
né, nebo kdo najimani takové zprostredkuje, trestd se za zlo€in zalatem od Sesti mésict do péti let”.
See also J. Lepsik, J. Benes, op. cit., coupons on the pp. 127, 128, 129, 130.

3 J. Vorel, Zdkon o obrané stdtu s komentdarem, Praha 1936, p. 199.



94 Vilém Knoll, Denisa Kotrousova, Aneta Schwarzova, Marian Byszowiec

Illegal recruitment, as well as military treason, were considered particularly
reprehensible under the provisions of the Act on the State Prison of 1931. Therefore,
the imprisonment imposed for them was to be executed in a state prison®*.

Fighting in a foreign military service was not considered problematic for
years. On the contrary, it was considered a suitable way of earning a living, even
among the nobility. The change gradually came about with the building of modern
national states, in connection with the transition from mercenary armies to national
or more precisely civic armies in the 18™ and 19" centuries. However, the service
against one’s own country has always been punishable. The offence of service in
a foreign army and related criminal offences, the regulation of which has been
presented above, are not very frequent in practice. This is partially due to the fact
that, especially before the rise of social networks and the possibility of locating
mobile phones, in many cases it was quite difficult for the law enforcement
authorities to detect and prove such activities.

The problem of serving in a foreign or enemy army first manifested itself at
the very beginning of the Czechoslovak state. A considerable number of persons
of German nationality with home rights in the municipalities of Czechoslovakia
served in the ranks of the Reich German or Austrian army, or more precisely in
the Volkswehr formations and the Sudeten German battalions subordinated to the
Austrian or Reich German army, even after 28 October 1918. Their activity was
mainly related to the short-term existence of German Austria (Republik Deutsch-
-Osterreich). In an effort to address this situation and to reduce the number of
armed opponents, the President of the Republic ordered on 22 July 1919 that no
criminal proceedings should be brought against these persons for participation in
foreign armed forces unless they had committed other offences and had withdrawn
from these formations by 1 September 1919. This period was repeatedly extended,
finally until 15 May 1920. At the same time, this amnesty was extended to persons
who had served in German units in the Baltic, and who had fought against the Red
Army and against the Latvian nationalists®.

Another large group of people who came into conflict with the regulations
prohibiting serving in and being recruited into foreign armies were the volunteers
who chose to participate in the Spanish Civil War in the ranks of the International
Brigades. As the preceding text shows, the volunteers should have obtained
permission of the President of the Republic before joining the Spanish services,
which was not done. Given Czechoslovakia’s participation in the International
Committee for the Control of Measures for Non-Intervention in Spanish Affairs (the

3§ 1 subsections 1 and 3 of the Act no. 123/1931 Sb. z. a n., On the State Prison. The condi-
tions of execution of this punishment were stipulated in § 5 of the same statute.

35 1. Sousa, Pravni iprava amnestie v letech 1918—1953 v Ceskych zemich, Pelhtimov 2019,
especially pp. 127-128, 131-132.
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so-called Non-Intervention Committee), it could not have been granted anyway. The
recruitment campaign and the transfer of the recruited volunteers to Spain involved
mainly representatives of the Communist Party of Czechoslovakia, including
members of the Parliament. Apart from Czechoslovak citizens, they also arranged
the transfer of Polish, Romanian and other foreign volunteers. The law enforcement
authorities were very active in trying to punish the activities of the organisers as well
as recruited volunteers®. In doing so, they proceeded in particular in accordance
with § 176 of the Act on National Defence and §§ 6 and 40 subsection 2 of the
Conscription Act’’. However, as the 1937 reports of the police president Rudolf
Charvat attest, hundreds of them were surveilled, arrested, interrogated and placed
in detention for no more than a week. Although in many cases the factual basis
was 100% established, none of the criminal proceedings ended in a conviction.
The perpetrators were usually released soon afterwards and often resumed their
activities immediately®. In June 1937, in connection with the conclusions of the
Non-Intervention Committee, an amnesty was being prepared for all persons who
had gone to Spain to fight in the war. Failure to take advantage of the amnesty and
continuing in related criminal activities were to be punished uncompromisingly and
more severely. However, in the end it was not declared®’. According to the report
of the police president from 13 May 1938, only four persons were convicted for
participation in the recruitment campaign, and those convicted were pardoned on
the basis of the amnesty of the President of the Republic of 16 April 1938%. At least
1,500 Czechoslovak volunteers joined the ranks of the international brigades*'. It is
worth mentioning that Czechoslovak citizens — especially of German nationality —
were also recruited for service in the nationalist army of General Francisco Franco*.

The Czechoslovak legislation on the issue of service in foreign or enemy
armies, together with the related recruitment, was based on the previous Austro-
-Hungarian legislation. In the interwar period, it was changed several times in
relation to changes in the national and international security and political situation.

3¢ J. Nedveéd, ,, Verbovani* ceskoslovenskych dobrovolnikii do mezindrodnich brigad a jejich
cesty do Spanélska, “Historie a vojenstvi” 2016, vol. 65(3), pp. 418, especially pp. 13—-16; R. Gon-
da, Postoj ceskoslovenské statni moci k rekrutovini dobrovolnikii do mezindrodnich brigad ve Spa-
nélsku, [in:] Z. Marsalek, E. Voracek a kol., Interbrigadisté, Ceskoslovensko a Spanélska obcanska
valka. Neznamé kapitoly z historie ceskoslovenské ticasti v obcanské valce ve Spanélsku 1936-1939,
Praha 2017, pp. 155-194.

37 See the circulars of provincial offices in Brno and Prague from February 1937 quoted in
R. Gonda, op. cit., pp. 160-161.

¥ Quoted in J. Nedvéd, op. cit., pp. 15-16; R. Gonda, op. cit., pp. 180-181, 183.

% J. Sousa, op. cit., pp. 242-243.

40 R. Gonda, op. cit., p. 181. Regarding this amnesty — primarily connected to the Sudeten
German issue — see I. Sousa, op. cit., pp. 243-247.

41 J. Nedvéd, op. cit., pp. 8, 16.

42 Ibidem, p. 4.
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In practice, however, despite the relatively widespread recruitment of volunteers
for the Spanish Civil War, these were not very frequent offences.
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ABSTRACT

The topic of the article is service in a foreign army and the related factual basis of criminal
offences of military recruitment into and service in an enemy army (military treason). These
offences were regulated in Czechoslovak interwar law by the adopted Austrian-Hungarian law. The
article presents the issue from the perspective of the law applicable in the territory of the Czech
Republic today. Thus, it deals with the legal regulation adopted from Cisleithania. The offences
in question were regulated by both military and civil criminal law. The original legislation was
gradually supplemented, amended and partially unified by Czechoslovak legislation, in particular
the Act on the Protection of the Republic of 1923 and the Conscription Act of 1927. The final part of
the article outlines the issue of related post-war amnesties and the criminal prosecution of persons
in connection with their service in the Spanish Civil War or with the organisation of their departure
for such service.

Keywords: Czechoslovak criminal law; criminal offences; army; military treason; service in
a foreign army; military recruitment; service in an enemy army

ABSTRAKT

Tematem artykutu jest stuzba w obcej armii i zwigzane z nig podstawy faktyczne przestepstw
werbowania do wojska i stuzby w armii wroga (zdrada wojskowa). Przestepstwa te zostaly
uregulowane w czechostowackim prawie migdzywojennym przez prawo recypowane z Austro-
-Wegier. W artykule przedstawiono problematyke z perspektywy prawa obowigzujacego na
obszarze wspoélczesnej Republiki Czeskiej, a wige regulacji prawnej recypowanej z regionu
Przedlitawia. Wymienione przestgpstwa byty regulowane zar6wno przez prawo karne wojskowe,
jak i przez prawo karne cywilne. Recypowana regulacja prawna byta stopniowo uzupelniana
i zmieniana oraz cze$ciowo zostala ujednolicona przepisami czechostowackimi, w szczegdlnosci
ustawg o ochronie republiki z 1923 r. i ustawg poborowa z 1927 r. Na koncu artykutu poruszono
zagadnienie zwigzanych z nig powojennych amnestii oraz $cigania os6b w zwiazku z ich stuzba
w hiszpanskiej wojnie domowej lub organizacja wyjazdéw na takg stuzbe.

Stowa kluczowe: czechostowackie prawo karne; przestepstwa; wojsko; zdrada wojenna;
stuzba w obcym wojsku; najmowanie do wojska; stuzba w wojsku wroga



